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ONTRACTS — Contingent 
agreements for the payment 
of fees for procuring municipal 
contracts are not per se illegal 
~ SMR out are illegal if the inherent 
205 “WR tendency of the agreement is 
to invite or promote the use 
of corrupt means to accom- 
jish the ends sought, regard- 
jess of the intentions of the 
parties. 
Whether an agreement for 
contingent fees for procuring 
a governmental contract is il- 
and is to be determined in 
each case from all the ele- 
ments involved, and if there 
is fair doubt as to its tendency 
to invite the use of corrupt 
means to secure such con- 
tracts, that question should be 
left for the jury. 
LEADING—CONTRACTS— The 
defense of illegality 
contract sued upon should be 
affirmatively pleaded. 
Digested from an opinion by 
bs, J. A.D., rendered June - 
4 iperior Court, Appella 
v Me ‘Cabe v. Kupper. For rin 
George F. Losche. For 
ent — James A. Major 
& Breslin, atty’s). 
C appeals from 
it in favor of plaintiff. 
iff is a salesman and 
nt is an engineer spec- 
Biz in Sanitary sewerage 
ngineering Plaintiff testified 
hat in May 1947, defendant em- 
plaintiff as a salesman to 
sfendant’s services as a 
gnitation engineer to munici- 
throughout the country 
procure contracts for him 
ynstruction of sewerage 
Aa which plaintiff 
ve 10% on any work he 
i Thereafter plaintiff 
pproximately 200 muni- 
and used his contacts 
ness men and others to 
e introductions to officials 
procure jobs for defend- 
The complaint sought re- 
10% of defendant’s 
ertain work allegedly 
by plaintiff’s efforts. 
wer denied the agree- 
as a separate defense, 
1intiff’s claim had been 
ie At the trial defendant 
for a directed verdict on 
the contract was il- 
the motion was denied. 
dete endant then requested 
Le to charge that if the 
id that the tendency of 
>ment was to invite or 
the use of sinister or 
Ipt means to procure jobs, 
hould return a verdict of 




























E, §P 

ewark 

> front 
over 


ant 


a 































Was 





ye 


ON The court denied the 
ers nd submitted the cause 
wark iry without mention of 


t 2- ‘question of illegality. 

Held: There have been deci- 
indicating that every 
ent for the payment of 
for services, which is de- 
t upon obtaining a muni- 
tract, is per se invalid 
eory that its contingent 
onstitutes a temptation 
use of improper means. 
the tendency today, 


“ts and Appeals indicate that 
‘view is too broad and that 
question of legality of such 
is to be determined in 
Case by weighing all the 
involved and then de- 
whether its inherent ten- 
“Y is to invite or promote 
~ US€ of sinister or corrupt 
r to accomplish the end or 


: "ng influence to bear on 
“WC officials other than the 
=€ One of genuine advantage 
'-2€ government. If such is 

“ . *ndency, it is illegal, and if 

& * Point is open to fair doubt, 





question should be left 


F jury 


to 









of the: 


mpigests of Recent Opinions 


Under the authorities, plain- | 


tiff was not entitled to recover 


if, without more, the arrange-| 
ment had “an inherent tendency | 


to invite or promote the use of 
Sinister or corrupt means to ac- 
complish the end sought.” It is 
not requisite that the parties 
actually intended or planned the 
use Of such means. From the 


|evidence there was a fair doubt 


as to such tendency, and the 
question should therefore have 
been submitted to the jury. The 
refusal to submit it to the jury 
was error. 

Defendant’s answer did not 
assert the affirmative defense of 
illegality. While better practice 
dictates that the plea be affirm- 


atively set forth in the answer, | 


the Court of Errors and Appeals 
and the U. S. Supreme Court 
have ‘held illegality may be as- 
serted where as here there is a 
denial of the contract, and that 
public policy requires this issue 
be considered notwithstanding 
any deficiency in formal plead- 
ing. 

Reversed and new 
dered. 


trial or- 








Survey of New Jersey 
Law to be Published 


Dean George S. Harris of Rut- 
gers Law School has announced 
that, beginning this year, the 
Rutgers Law Review will publish 
annually a Survey of the Law of 
New Jersey. The Survey will 
consist of a series of monographs 
reviewing the developments in 
the various fields of substan- 
tive and procedural law as com- 
piled in the main from the de- 
cisions of the Supreme Court 
and the Appellate Division of the 
—- Court during the cur- 
rent term. It will also include 
a general survey of the signifi- 
cant legislation enacted during 
the past session of the Legisla- 
ture as well as a comprehensive 
review of the operation and ad- 
ministration of the new judicial 
system, with comparative statis- 
tics on the business of the courts. 

The initial issue is presently in 
the course of preparation by 
members of the faculty of the 
Rutgers Law School and of the 
Board of Editors of the New Jer- 
sey Law Journal and other spec- 
ialists, under the direction of 
Dean Harris. In order to in- 
crease the value of the publica- 
tion to the bench and bar as 
much as possible, the Survey will 
be printed and ready for distri- 


bution in advance of the forth-| 


coming Judicial Conference 
which is scheduled to convene 
on September 8th and 9th. 


Although Rutgers University 
has consented to underwrite the 
expenses of the first Survey issue 
as a public service, it is hoped 
by the Law Review that the issue 
will be received with sufficient 
interest to become self sustaining 
in subsequent years. Because 
the addition of the Survey will 
increase to three the number of 
issues regularly published by the 
Rutgers Law Review annually, 
the subscription price has been 
raised to $4.00 yearly. The price 
for single copies will be $2.00 for 
the Survey number and $1.50 for 
each of the other numbers. 


Annual subscriptions or orders 
for single copies may be sent to 
the Rutgers Law Review, 37 
Washington St., Newark 2, N. J. 











All State, County, and Municipal 
Offices will be closed on | 
Saturdays from July 2 to 
September 3 inclusive 








between nations on the funda- 
mental postulates in these fields, 
| he explained, is that by coming 


| trend can be found 


Bar's Future One of 
| Specialists with Common 
Tie, Lawyers Told 


| Chicago (ACCN) — The bar of 
|the future, like the bar of the 
past, will have the common ob- 
ligation of all lawyers to “shape 
the wise restraints that make 
men free,” Federal Judge Charles 
E. Wyzanski Jr., of Boston, said 
last night in an address before 
the Chicago Bar Ass’n. 

Speaking on the subject “The 
Future of the Bar,’ at the asso- 
ciation’s annual dinner, Judge 
Wyzanski, a member of the US. 
District Court for Massachusetts, 
emphasized that though we live 
in an era of extraordinary spec- 
ialization, the specialist in the 
law has an opportunity for a 
richer intellectual life than the 
general practitioner of the old 
school. 

To become a master of a mod- 
ern specialty, the speaker assert- 
ed, one must know the social, 
economic and political setting of 
his subject and not merely its 
historical antecedents. He must 
make the law not a backward- 
looking but a forward-looking 


FORMAL OPINION 1949—No. 61 | 
Dr. William S. Carpenter, Pres. | 
Civil Service Commission 

Your department has inquired | 
whether, under Chapter 27 of | 
the Laws of 1949, an additional | 
increment may be provided for | 
employees in the $120 and $180 | 
increment groups who, as of July 
1, 1949, were at the maxima of 
their respective ranges and are | 
now receiving $360 bonus and | 
who, on July 1, 1949 will be allo- | 
cated to new ranges whose max- | 
ima will be higher by an amount 
in excess of $360 than the max- 
ima of their present ranges. It | 
has been estimated that such 
adjustment would effect 1,321) 
employees and that the amount | 
required therefor would be $159, 
928. 

If such additional increment 
could not be granted, the result 
would be that the employees in 
question who are senior to 
others by virtue of having 
reached their maxima on or be- 
fore June 30, 1948 and so were 
not eligible for further incre- 
ments on July 1, 1948 except for 





profession. The logic which ne | 


practices must be in terms of| 
practices must be in terms less} 
of precedents than of conse- | 
quences. 

Remarking that he did not} 
want to leave the impression 


ture would 
of special- 


that the bar of the fu 
be a mere collection 


ists without any common tie, 
Judge Wyzanski pointed to the 
common obligation of all law-| 
yers, future and past, to “shape 
the restraints that make men 
free.” 

“Lawyers,” he said, “are dedi- 
cated to the principle that, save 
in exceptional circumstances, the 
private individual should not 
feel the coercive pressure of pud- 
lic authority, but should direct 
his life by the moral influences 
within him and around him.” 
For the lawyer regards “civiliza- 


tion as the maintenance of the 
social order by its own inherent 


persuasiveness, and every resort 
to force represents a failure of 
civilization.” 

Judge Wyzanski also pointed 
out that in many specialized 
fields of law we were beginning 
to see the importance of study- 


ing the comparative law of other 
countries and of formulating in- 
ternational law. 

As illustrations drawn from 
the first three letters of the al- 
phabet he cited aviation, admir- 
alty, banking, bills and notes, 
copyright and criminal law. 

The importance of agreement 


closer on technical subjects we 
may ultimately come closer to 
political unity. “An interesting 
historical example of such a 
in European 
history: When in the first half 
of the 19th century the various 
German states thought of form- 
ing a union, the subject and the; 
only one on which they agreed 
in 1847 was a uniform law on 
bills of exchange. Yet within 
a generation they took other 
steps which brought them under 
one government.” 


Modarelli Honored by 
North Hudson Bar 


Alfred E. Modarelli, United 
States District Attorney for New 
Jersey, was the guest of honor 
at the regular monthly luncheon 
meeting of the North Hudson 
Lawyers’ Club held yesterday. 
The Club presented Modarelli 


‘and 


the bonus provided by Chapter 
116, P.L. 1948, would not receive 








New Jersey Courts 
Almost Currenf, 
Vanderbilt Reports 


Plainfield, N. J. (ACCN) — A 
prediction that all state courts 
in New Jersey would be fully 
caught up with litigation in a 
year was expressed by Chief Jus- 
tice Arthur T. Vanderbilt in an 
address here at the annual din- 
ner of the Union County Bar 
Ass’n. 

Reviewing achievements of al- 
most a full normal judicial year 
since the state’s reorganized 
court system went into operation 
last Sept. 15, the chief justice 
said that both appellate courts, 
the state Supreme Court and 
the appellate division of Super- 
ior Court, were completely cur- 
rent, or would be by the time the 
judges adjourned for the sum- 
mer. All decisions have been 
handed down or are now being 
written, he said. 

Justice Vanderbilt said this 
was the second time in recent 
years that these two high courts 
had achieved this goal. Last year, 
the first time, the members of 
the court had to sit through the 
summer to complete the task. 

He added that trial courts! 
which were faced with a tre- 
mendous backlog of cases Sept. 
15, will be current up to the end 
of last year by the summer re- 
cess. Nearly all of the district 
courts are working on cases filed 
within the last six months, and 
the Chancery division, except for 
Hudson County, is current, 
the matrimonial section 
wholly current, he said. By June, 
1950, he predicted, there would 
be no more judicial backlogs in 


New Jersey. 
Decisions also have become 
better under the reorganized 


court system, according to the 
chief justice, who attributed 
this improvement primarily to 
the system of pretrial confer- 
ences, which have cut down ap- 
peals and enabled judges “not 
merely to look wise but to be 
wise.” 

In commenting on a statement 
made by County Judge Edward 
A. McGrath in introducing him 
that New Jersey’s reorganized 
court system is the best of the 
48 states, Justice Vanderbilt said 
that state had not yet been 
achieved, but might be in two 


years. Outsiders have shown in- 
terest, he said, and the bar of 





with a scroll signed by practic- 
ally all of the Club’s members. 





New Jersey was bound to carry 


.,| Attorney General's Opinions 


any increment in overall com- 
pensation on July 1, 1949, even 


' though their new ranges would 


make them eligible to receive 
such increment, while employees 
junior to them would be receiv- 
ing increases in overall compen- 
sation under the provisions of 


| Chapter 27, P.L. 1949. The clos- 


ing of the gap between such 
classes of employees would be 
due to the fact that the former 
pay differential between them 
was in the form of a bonus rath- 
er than a basic rate. 

It is true that Chapter 27, P.L. 
1949 does not authorize the pro- 
posed additional increment in 
express terms. However, Section 
13 thereof provides: 

“The State Treasurer, the 
President of the Civil Service 
Commission and the Director 
of the Division of Budget and 
Accounting in the Department 
of the Treasury shall have 
power to make such rules and 
regulations as, in their dis- 
cretion, appear to be neces- 
sary in order to achieve an 
equitable application of the 
proyisions of this act.” 

In my opinion, the proposed 
additiona' increment is a matter 
involving the equitable applica- 
tion of the act, and thus within 
the power of adjustment given 
by Section 13 to the officers 
therein named, constituting the 
Salary Adjustment Board. The 
matter should therefore be 
presented to the Board for its 
consideration and determina- 
tion. 

Yours very truly, 
Theodore D. Parsons 
Attorney General 

By 
Theodore Backes 
Deputy ity Atty. 


FORMAL OPINION | 1949—No. 62 
Hon. Lloyd B. Marsh 
Secretary of State 

Your letter of June tenth re- 
lative to the effect of P.L. 1949, 
Chapter 22, recieved. 

The question, re-stated as we 
understand it after conferring 
with you, is as follows: 

By virtue of P.L. 1949, Chap- 
ter 22, must the oath of alle- 
giance and office (prescribed 
in R.S 41:1-3, as amended by 
said act, and required of per- 
sons elected or appointed to 
certain public offices, positions 
or employments) be taken and 
subscribed by every person 
who, before the effective date 
of said act, had already as- 
sumed the office, position or 
employment to which he was 
elected or appointed? 

The answer is no. 

Section 41:1-3 of the Revised 


General 


Statutes, as amended by PL. 
1949, Chapter 22, reads as 
follows: 


In addition to any official 
oath that may be especially 
prescribed, the Governor for 
the time being and every per- 
son who shall be elected, ap- 
pointed or employed to, or in, 
any public office, position or 
employment, legislative, ex- 
ecutive or judicial, or to any 
office of the militia, of, or in, 
this State or of, or in, any de- 
partment, board, commission, 
agency or instrumentality of 
this state, or of, or in, any 
county, municipality or special 
district other than a munici- 
pality therein, or of, or in, any 
department, board. commis- 
sion, agency or instrumental- 
ity thereof, and every counsel- 
lor and attorney-at-law, shall, 
before he enters upon the ex- 
ecution of his said office, posi- 
tion, employment or duty take 
and subscribe the oath of alle- 
giance and office... 





through. 





(Continued on Page 3, Col. 1) 
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DIGESTS OF RECENT OPINIONS ne { will be best served if a new trial been before the new Constitution’ Oyer 46,000 Veteran 
| is granted and the jury permit- and Rules. The law courts were Studying Low s 


CRIMINAL LAW — NEW TRIAL | quent to the father’s conviction,' ted to pass on the credibility of and still are the forum for suits 

‘While granting of a new trial|the son confessed that he, not the son’s admission. for atty’s fees. Such actions are More than 46.000 Work 
rests in the discretion of the the father, had cama the! Reversed and new trial direct- contract actions and the parties ,, muleirainn ane study 

trial judge, new trial should | crime. ed. ;were and are entitled to jury in vaiiiaiabes ial un 

have been granted here since’ 4+ the time of the indictment, | <r ee |trial as of right. But, by reason \ ner the G. I. Bill 

ends of justice would, in the an appeal was pending from a PRACTICE — To determine of the confidential relation of 7... 16. 

instant case, be best served y conviction of the son for another whether the parties are en- @tty. and client and because an Another 7,812 

permitting jury to pass OM Vine The prosecutor and ap- titled to equitable or legal re- atty’s position as an (officer Of | law courses un 

credibility of the son’s admis- pellant’s attorney suspected the lief under the new Constitu-|the court, obligates him to the These totals were dis 
sion of guilt of the crime for son had committed ‘the crime tion and Rules, it is necessary highest standard of fair dealing, a Veterans Adminstrat 
which the father was convict- 4-6 involved and were of the to ascertain what their re-| equity long exercised jurisdiction 6 the principal cin 
ed. opinion that if the conviction! spective rights would have‘ Supervise an atty’s conduct at ployment objectives c 
Digested from an opinion by against the son were affirmed, been before the new Constitu-| the client's behest. The only) veterans enrolled in s 

Eastwood, J.A.D., rendered Jan./he might confess this crime.| tion. limitation was that the client io) training 

15, 1949. Superior Court, Appel- Consequently, trial of the fath- —Equities jurisdiction to super-! invoke equity's aid before he had ger poth 

late Div. State v. Freedman. For er’s case was delayed for several vise an attorney’s conduct at his day in a court of law. 

the State — C. William Caruso years and the statute of limita- the client’s behest, continues It has long been a cardinal Th 

(Duane E. Minard, Jr., Prosecut- | tions ran out. The trial court re- unimpaired. i ‘inciple of equity that once it } 

or, Essex County). For appellant fused a new trial on the ground —The doctrine that once equity has obtained jurisdiction of a and 5,064 i cy 

—Samuel I. Kessler. (Kessler & |} the son’s confession was not obtains jurisdiction of a cause, cause, it will ordinarily dispose lic Law 16. the Vocati 

Kessler, atty’s). ; credible, that there was no as- it will ordinarily dispose of ail, of all issues involved to avoid habilitation Act. 
Defendant appeals from a surance the son would admit his issues involved, continues and multiplicity of suits. That doc- 

conviction for the crime of euilt if a new trial were ordered, 1S strengthene d by the new trine has been accepted and 


breaking, entering and larceny, and that he did not see how a Constitution and Rules. strengthened under the new 
and the court’s refusal to grant new trial would alter the verdict 

















—Where an action is brought Constitution and Rules, and it } 
of which in the first instance is had been “uniformly applied to retained 


a new trial on the ground of Held: While the son cannot 2 . i : : 
. OF £ pe 2 ery }-/ sits hetween elients an - snectiv 
newly discovered evidence. now be indicted for the crime cognizable in the Chancery Di Suits between clients and at Spective é t 
At the trial defendant’s son charged against the father, he vision, it should be retained in atrneys. It is clear therefore or during trial the ui 
testified his father could not can be indicted for perjury : that division irrespective of that equity had jurisdiction features have been dispose; 
: Fi the fact that before or during over the cause and that under leaving only purely 
r 


have committed the crime be- | yiew of his confession. : : ‘ : be ; 
cause, at that time, he, the son,) jy js true th: erwimbiine oe trial the equitable phases have the former practice all the issues for determination. 
: . . 4 ) U 4 piallvills, i 2e > i 77 2! oy re hee ietermin ) he fin: ection 
had possession of the station! refusing a new trial the court been disposed of leaving only would h have been determined -n The final question 
‘avon allegedly used Subse- ceria gas sa Nah er purely legal issues for determ- the Court of Chancery. the defendant is 
wagon allegedly used. SupS€~' is exercising a discretionary pow- : : eae o. cnn 1 
= "B nee 5 ¢ ‘ sap if ination. Under Art. VI, Sec. III of the jury 
ca 21 it the powel t nd- , : . ed bits dst ante oaraes mi ars cos 
ee " ge ween i (- _Where, there was no trial by new Constitution it is provided ery Division 
less ¢ must exercised wit . we" i 2 - : ed i . ; Sane te ie 
BSS ANG MUSE DE CXErCISeG | jury as of right under the old that subject to rules the Law and > should be tried 
’ Divisions of the Super Art. I, Par, 


> tha rieUr hat ; + aa | wey ~ F e z 
SAVE ith the view that 1 nt the jury's. practice, there is no right to Chance 

W miss » ¢ resolve » eredibilityv « i 4 

mission to resolve the credibility trial by jury under the new ior Court shall 








SAFETY l of WELREESES and to settle tue Constitution or Rules. powers of 
ad a the inferences to ne —A_ cause which was triable so that 
awit. without a jury in the former) pletely 
| PROFIT A confession of another to the Chancery Court is now triable 
crime for which the accused has without a jury in the Chancery } 
the Division, though the court may cery vision all actions formeriy 


MORTGAGE “susery OD been convicted, made after t : : } 
fF YOUR tr ] ’ rieti } wiv 9.9 + +] “ } 
conviction, 1S new.y under Rule 3:39-1 order an ad-' maintainable in the = ancei y 








trial and 
FUNDS discovered evidence. A new trial visory jury. urt and rth 
AVAILABLE |: \- -} on this ground rests in the dis- Digested from an opinion oy if the primary right o1 ipal 
ATTRACTIVE : cretion of the 1 ourt, and Vanderbilt, C.J., rendered June relief sought i the 
RATES _ depends large y on the credibi ld in the 


of the new lay be vy. Stern. For appellants - er- Chancery Division even if legal 


granted on the confession of an-| bert J. Hannoch 1 se relief is additionally or alter- 
other that he committed the Lasser, atty’s “or respondent nately dem 





crime tor 
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ee SAVINGS convicted VO major questions ar l t 
FAND LOAN ASSOCIATION In view of the aereed delay in volved in thi latter (1) the that, as under the old pr 
Be <= NATIONAL NEWARK BLDG. the trial grounded on the sus- | Jurisdictl nan powers of a once the jurisdiction of y 
1d oe St. Newark, N.-J. picions that the son Nad com- Ykpelol ourt | ig > in § case as ttacned, the action ered Se 
: 111 purposes and the 
fan) seque confession, his criminal] ble iss , and ) she 1 ntl ont : ] decided, 
Consult “MOHAWK” for ee ge ee re See 
G. I. Home Loans record, and the good cord oO rial by ry in such cir and except where the jurisdic- 
hai the father, the ends of justice Stan tl I juity depends on the 
: wae? ‘ior establishment of a right at 
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Financial Printers OUD, and that ‘his se 
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SPECIALISTS in all printed forms and document 


he 


sii for filing and registration with the 
agalnst tne 


urities and Exchange Commission issued a restraint 
THUR W. CROSS. INC v York proceedings and di- 
"eEetaAdg aefe } t( surrender 
ARTHUR W. CROSS, INC. |] sce ceteuant to, arrenae ~ WITH B 
the papers on condition that 
New Jersey S10 Slaintiff de} $23,000 with the 
lerk of the Court for payment . . . 
PANDICK PRESS INC. - been ak emete sui ae eed The confidential relationship between attorne 
1-73 CLINTON STREET, NE IK 5, N.J. ee tee Slee eae a oie ; : 
ape SBONT o-Ano > found to be due him. Defend- and client is personal, coming from years 
Pecepnone MARKET 3-4994 ant then answered and made de- ‘ 
by jury to de- 
lue him. 
n les became 
endant petitioned ee 
ve petitioned can best serve the public by working in full har- 


TITLE INSURANCE the Chancery Division for an see - 
: ~_ telig v to ; fr im ce a mony and co-operation with members of the bar 
3 H ; A s MORTG A G 2 S term) 1e the ‘fee du : him. rr That has been the policy of the Fidelity Union 
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That is why the institutional fiduciary trustee 
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CONVENTIONAL: MORTGAGES JP 20 orecsea she i a 
cd rl o the Law Divi unde individuals planning to name this institution in 4 


sine 


The Largest Title Insurance Compan ule 3:40 n the ground the } = 
. in New Jersey mie ble features of the fiduciary capacity that the individual's own coun 
Capital and Surplus over $1,600,000 
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sel will continue to be employed whenever the 


services of an attorney are required 


COMPANY 


LAW BOOKS Newark * East Orange 


p BOUGHT - SOLD - APPRAISEL NEW JERSEY 
> . } : . nia da wa 
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eran; Attorney General's Opinions | department, is vested with the Voided Utilities Strike Ban Act Amended 
yy Poth, Die Thee a final authority to grant or . 


Continued from Page 1) Compensation, and a Division| deny any application for re- Lechtetere Otte-Be Arbitration | decision and order upon the fol- 













; eer of Employment Security.” fund. o | lawtens Senha: 
reful reading of this sec- Section 6, (in part) provides:| The Court of Errors and| Standards Court Held Lacking | “ear Sea intone ant eainiin 
i]] reveal that it applies A] pees : ay ae ss = | a 
mt es All of the functions, pow- | Appeals in the case of Horsman ; of the public 
tively on and after April ors and duties of the existing | Dolls, Inc. v. Unemployment| Trenton — The act amending ~,, ane e 
> (the effective date of a =a = s ee eS ‘|New Jersey’s public utility anti- (2) Comparison of the wages, 
. ° ... Unemployment Compensa- | Compensation Commission, in ys p y hours and conditions of employ- 


), by prescribing that cad j ini in 1 st: | strike law 1946-47, which out- : 
) yp hall - il he tion Commission, and of the its opinion, in part, stated as | Strike ay of wy fa; which out-| ont of the employees involved 
y person . . . Shall, belor respective bureaus and divi- | follows: ilaws strikes in public utilities). : : : 
rs upon the execution of 5 : h | «a ee : land provides for compulsory in the arbitration proceedings, 
Ts iu v I sions i” , , f sic . =a , 
sions therein, and of the ex ny power of decision invest and the wages, hours and condi- 
| 





id —_. sage ail ecutive director of such Com- ed in or exercised by such | arbitration of such labor dis-| «13 of employment of employe- 
r Cay Sees & mission are continued, but| hearer, examiner or ‘referee’ is|Putes where other settlement | ¢- Goinco the same. similar or 
9 59: ,gmmee oath of allegiance and Of- such functions, powers and_ ultra vires.” measures fail, was enacted to| (0) pe i chitia acct aaa 
ools same Moreover, the title Of = quties are hereby transferred! The delegation by regulation to| overcome the recent state Sup- csameal energy and effort pire 
supports this construc- to the Department of Labor|a referee of the power of deter- |reme Court decision which had ecnmamenneeaneae pe aactaae aa 
n. The title reads: and Industry established here- | mination granted by the statute | invalidated the statute. : : 3 ; 
4n Act concerning the oath ude” to the Unemployment Compen- | are peculiar to the industry in- 
allegiance and office and Section 4 provides: sation Commissi n and i The new amendment sets up volved. ; 
wietetimacdin| “  O eeutine: Chena! ran ggebe S ~*~ | standards of arbitration as a “(3) Comparison of wages, 
2 % ecutive Director was declared | syide for arbitration boards in hours and conditions of employ- 
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"7 . &- 2 = Th he . Poe) - . . 
P Ad a Oe =~ egate to subordinate officers 12Valid by the Court. Likewise, | settling labor disputes in public’ ment as reflected in industries in 
nal P yption of public office Be Re oon et the power of final determina- | tiit; paeppae : : ities 3 
lal } or employment ... or employees in the depart- | ;. Dake of utilities. The state Supreme general and in public utilities in 
: Sse az, nent such of his powers as he “OM conferred upon the Com-| court had ruled that the original particular throughout the nation 
persons in public ment such of his powers as he | i.sioner of Labor and Industry stituti wb : ' 
sition or employment may deem desirable, to be ex- reigns pioehdAteiin aeiiiee praise law was unconstitutional because and state of New Jersey. 
entered upon their du- ercised under his supervision mul pe iro to a ail ade carade of its failure to prescribe such “(4) The security and tenure 
April 12, 1949 are not and direction, and Shall, by on totanad : aaa pale standards. of employment with due regard 
in the purview of the sec-, Order, rule or regulation filed| 5+ ampted delega ‘ts wold The amended law will expire for the effect of technological 
, : as amended. with the Secretary of State.| “Where the pre ‘rights of |next March 31, but it is planned Changes thereon as well as the 
4 Very truly yours designate one or more offi- individuals are : s weluhed in the meantime to make a study effect of any unique skills and 
uit Theodore D. P : cers or employees in the de- and a person is denied sonia of |of the utility arbitration prob- attributes developed in the in- 
: Attorney Gen partment who may act for|) i yiohts by an adminstrative |lem with a view to passage of a dustry. 
B and vg wre behalf ag the determination, which he is re- | new, better and more inclusive “@) Such other factors not 
Dominic A Cavicchia = Gf Ris Aunenes “ar Ge quired to forfeit to the benefit | law. confined to the foregoing whieh 
Deputy Atty. General of another or the general public, Provisions of the amending So ee oe 
aes oe Tt is opinion that in the| the administrative process takes | pil] read as follows: psn a a proton pation. 
oor ye boning a 9? cases e the forn Unem-/on a judicial aspect and this| «(q) qt shall be the duty of and ccndiiiene of employment 
raodie mal&tr ° rper nlovm omnvnensation ics sr rreq ti the “nq jj = . 
mmissioner ci ss ev a eh ela DR agen each board of arbitration ap- through voluntary collective 
ot * Labor and lustry and | transcripts thereof “are trative ” eadies ; This * official pointed pursuant to Chap. 47 of bargaining, arbitration or other- 
Y < whether i ap- available. the Commissioner of} function is to be distinguished beet ry " _ omens ishenee iy ve between the parties and the 
t Commissior or bor Labor and Industry is the sole| from the purely executive or ee ee ae seer board shall t b 
d Ind istry you have the au- authority who may now decide | administrative functions. An pe sites the ine on issues pre- | b Bi ne r° oard _— oe - 
cority and the duty of de 8 the issues. The exercise of the| application for refund involves poe in a s prone: pate sation pi ee erg » ypc gy 
g of some three power of final decision in quasi-|a property right. Where the vl of peng ew in the rec — SETS TS 
lity cases Inv judicial proceedings is nondel-| denial eh nliieatinn ic | ?oe4 = Ww. 
mm : gi paring a ba ge tanec 8 z ord; provided, however, that “(D) The findings of fact, de- 
Unemployment Comp loyment Compensation Com- “hearing” must be afforded be- | SUCH issue or issues shall have cision and order of the board 
L i mission, having assumed juris- fore final decision. The Com- meee Ath Caen: ere tee nan be made within 20 days 
nen d diction and. by statute, its | missioner of Labor and Industry, P@tties: and provided further, after submission of the issues in 
nsideration. In some duties and powers having been | however. may obtain the aid of pusyrs the board shall not render dispute or within such additional 
es, the Unemployment transferred to the Commissioner | assistants. They may hold hear- | 2"4ines of fact, decision or ord- period as may be agreed upon by 
tion Commis: re- of Labor and Industry, he is the ings and the evidence so obtain- | ©1 UPOM any Issue or Issues which a majority of the members - 
e testimony, transcripts only person who may now act. ed may be sifted and analyzed |2%® NOt Subjects for collective such board. The findings of fact, 
Se are available. You in- Cases w h were heard by for him. bargaining for the reason that decision and order yes such board 
ther it is wi 1 your the Unemployment Compensa- The Unemployment Compen- — pines oe shnaniag ns er shall — en “— by — 
delegate the determi- 1 Commission may be com-| sation Law (R 8. 43:21-14(f)) (ee me OF empieg | hoard wih hie ae 
such cases to designated t specifically provides that any)” COR Oe a eee 
tribunal rther ing in behalf of the determination of an employer’s| “(B) Where there is no con-/ ‘Sion and order shall be submit- 
ju have the duty and sioner of Labor and Ind y.| right to refunds of contributions tract between the parties or ted to each of the parses bo the 
make a decision but again his power of determin- |is solely and exclusively vested Where there is a contract but @spute and another copy there- 
of this testi- ation may not be delegated. As| in the Commission or Executive | the parties are negotiating a new ° filed with the state board of 
n administrative function, the! Director. This nd auth- contract or amendments to the mediation. 
446 of P.L. 1948, Sec- Director of the Division of Em-' oritvy has not limited or | existing contract, and _ issues Mpa 
mé +s ‘ides: } t nay hold any ‘ed by and in arise which are the subject of Announcement 
There is hereby establish ce he Direct- | dispute between the parties, the ——- 
the Executive Branch is f id Security, | board shall make a just and Marshall Selikoff announces 
State Government a prin- and if 1y disagreement. a iterpart of reasonable determination of the the opening of his offices at 24 
tN pal urtment which l} 1e Commis: er of Labor and D r of the | dispute and in determining such Broad St., Bloomfield, for the 
S$ ~ known as the Department Industry is required to afford Compensation issues, base its findings of fact, general practice of law. 
2° r and Iudustry” the persons affected a hearing t or denv |= aE SE a SE NT ee 
Section 2. ‘in part) provides: and de the issue plic f sail ¥ - ‘ 
The sduaiereinn ind s 1 intending pepo a ai tion. however. is at ail PP BONDS Court & Fiduciary BONDS 
the department shall ir courts of an administra subject to the direction and sup- PHILIP FIERSTEIN & co 
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A CHALLENGING REPORT 


Although a number of the committee reports recently sub- 
mitted to the State Bar Association might be commented upon, 
there is one which is especially worthy of note. It is the report 
of the Committee on Public Relations. The text can be found in 
the issue of this Journal for May 19th, and we urge that all lawyers 
who have not read it should do so. After that, the real problem 
is to consider, discuss and put into actual operation tangible meas- 
ures to foster better relations between the Bar and the public. 


The report of the Committee aptly says that, “First, and fore- 
most—Public Relations of the Bar are best cultivated by each in- 
dividual lawyer conducting himself, toward his clients, his fellows, 
the courts and the community, in such a manner as to command 
respect and esteem; Secondly, by the dissemination of information 
to the general public regarding the services which lawyers are 
qualified to render and those which they should be called on to 
perform.” Beyond these sound basic principles, possible general 
objectives of a public relations program for the present day are 
mentioned in the report. They are (1) Make known the advantages 
to the public brought about by our new court system and the part 
played by New Jersey lawyers in the adoption and preparation of 
that system, (2) Continue support for further improvements of 
the administration of justice at the same time vigorously opposing 
attempts to abandon any features of our system except after thor- | 
ough and non-partisan consideration, (3) Create a better under- | 
standing of the place of the Bar in our social order, show the value 
of the lawyer’s work in preventing difficulties before they arise, | 
and destroy as far as possible the persistent notion that he raged, 
with red tape, bombast, technicalities and mystery, and (4) At- 
tempt to reach the great number of people who do not consult a 
lawyer when they need him. 





There are concrete suggestions in the report for means to} 
achieve the objectives of a public relations program, but they are 
too many to mention here. Views about some of them may well 
differ and we do not suggest that we endorse them all. By far 
the most important in our view is the suggestion that a public 
relations director be employed. The lawyers, no matter what their 
age, who have old-fashioned ideas on this subject may find this 
shocking. Yet in what other way can sustained, skillful and con- 
tinuous attention be given to carrying out any program which 
may be devised? Even the most conservative business enterprises 
now have their public relations directors. As the report says, the 
man chosen “should be a person indoctrinated in the canons and 
in the cultural aspect of our profession and of such distinction 
that confidence can be reposed in him to give out current news 
releases and editorial suggestions without delays awaiting approval 
by the trustees... .” 


Efforts in the past have consisted largely of committee reports, 
soon forgotten, and of scattered programs from time to time with- 
out much continuity or consistency. Although good in themselves, 
those things are not the equivalent of constant, skillful, activity. 
Do we want to make greater efforts to enlighten the public about 
the usefulness of the Bar, and overcome lack of appreciation? If 
so, then the suggestion of a paid public relations director may well 
be the most effective single step which can be taken. There would 
be expense, of course, but if convinced of the need, the State Asso- 
ciation, perhaps helped by the County groups, could raise the 
funds. 


In this report the Bar has a basis for discussion and action. 
The subject should not be allowed to lose the impetus which has 
been given to it. Effort is required, for as the Committee has well 
said, “We present the problem again and call attention to the fact! 
that the views in this report are not self executing. Only united, | 
sustained, conscientious, and efficient work will produce any ap- 
preciable results.” | 





The Essex County 
District Court 
F. William Sutton, of Toms Requests for issuance of writs 

River, a member of the firm of re — or ree Ss for 
i i the enforcement of judgments in 

Ew ae and Bennett, was elected | any proceeding instituted in the 

president of the Ocean County |former East Orange District 

Lawyers’ Club for the coming | Court and in the former Orange 

year, at a meeting held recently | District Court, and any inquiries} 

at the Lakewood Log Cabin, in| concerning these records, shall be 

Lakewood. Sutton had served! made at Part 2 of this court, 1068! 

three years as secretary-treasur-/| Clinton Avenue, Irvington, New| 

er of the organization. | Jersey, where the records of the} 
David A. Veeder and John | aforesaid courts are now kept. 

Lloyd Olson, also of Toms River, | Alexander P. Waugh 

were elected vice president and! Presiding Judge 

secretary-treasurer, respectively.| Dated: June 27th, 1949. 
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Ocean County Lawyers 
Club Elects New Officers 
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‘Principal Office Rule’ | 


Upheld by Penn. Supreme 
Court 


The “principal office rule” for 
admission to practice before 
county courts was upheld by the 
Supreme Court of Pennsylvania 
in an opinion filed by Justice 
Linn on June 24, 1949, In re Ap- 
plication of Roland J. Christy. 


Mr. Christy was admitted to 
the bar of the Supreme Court 
of Pennsylvania and to the 
courts of Philadelphia County in 
1934. Subsequently, he acquired 
a home in Montgomery County 
and established a law office in 
his home, thereafter practicing 
his profession in both offices. He 
filed a petition for admission to 
the bar of that county, which 
the lower court treated as an 
appeal from the refusal of the 
Board of Law Examiners to ap- 
prove his application for admis- 
sion. Mr. Christy had declined 
to file with the county board a 
declaration setting out that he 
intended permanently to prac- 
tice in that county and maintain 
his principal office therein. He 
based his appeal to the Supreme 
Court on the contention that the 
“principle office rule” violates 
the due process clause of the 
fourteenth amendment to the 
Federal Constitution. 


Due Process Secured 


Disposing of this contention, 
the court said: “We must reject 
the contention. ‘. .. due process 
of law and the equal protection 
of the laws are secured if the 
laws operate on all alike and do 
not subject the individual to an 
arbitrary exercise of the powers 
of government .. .’: Duncan v. 
Missouri, 152 U. S. 37, 382, 14 S. 
Ct. 570, 38 L. Ed. 485 (1893). The 
principal office rule does not dis- 
criminate against appellant in 
favor of any other applicant for 
admission: it applies to all can- 
didates for admission to the 
Montgomery County Bar. It is 
not in the class of unreasonable 
and unnecessary restrictions on 
the pursuit of an occupatioi 
within the rule considered in 
Liggett Co. v. Baldridge, 278 U.S. 
105, 113, 49 S. Ct. 57, L. Ed. 204 
(1928). Admission to the bar of 


| a court is a judicial act (Hoopes 


v. Bradshaw, 231 Pa. 485, 80 A. 
1098 (1911); Stewart v. Bechtel, 
360 Pa. 123, 61 A. (2d) 514 (1948)) 
performed pursuant to the pow- 
er vested in the court by the law 
of this Commonwealth. In the 
opinion delivered in In re lock- 
wood, 154 U.S. 116, 14S. Ct. 1082, 
38 L. Ed. 929 (1893), involving the 
right to practice law, it was said: 
‘In Bradwell v. The State, 16 
Wall. 130 (21 L. Ed. 442 (1872), 
it was held that the right to 
practice law in the State courts 
was not a privilege or immunity 
of a citizen of the United States; 
that the right to control and 
regulate the granting of license 
to practice law in the courts o 
a State is one of those powers 
that was not transferred for its 
protection to the Federal Gov- 
ernment, and its exercise is in 
no manner governed or con- 
trolled by citizenship of the Unit- 
ed States in the party seeking 
license.’ This case was 
cited in Smith v. Texas, 233 U. S. 
630. 636, 34 S. Ct. 681, 58 L. Ed. 
1129 (1914), for the proposition: 
‘If the service is public the State 
may prescribe qualifications and 
require an examination to test 
the fitness of any person to en- 
gage or remain in the public 
calling.’ See also Brents v. Stone 
et al., Justices of the Supreme 
Court of Illinois (E. D. Illinois), 
60 F. Supp. 82, 84 (1945). 

“The fact that in other States 
lawyers are licensed to practice 
in all the courts of the State and 
in this Commonwealth are not 
so admitted, is no legal argu- 
ment against the validity of the 
local procedure. The require- 


ment of county licensing to prac- | 


tice in the county is probably 
traceable to early custom 
Pennsylvania.” 


in, 


New Grand Jury System 
Set Up in Michigan 
Abuses of One-Man Jury Over- 


run Efficiency, Gov. Says 
Signing 3-Judge Bill 


Lansing (ACCN) — Gov. G. 
Mennen Williams has signed a 


bill abolishing Michigan’s unique | 


one-man grand jury system and 
replacing it with a three-judge 
grand jury system hedged with 
strict limitations. 

Michigan has had the only 


one-man grand jury system in | 


the nation for 32 years. 

Pointing out that the new law, 
effective Sept. 23, does not make 
the three-man grand jury sys- 
tem mandatory, Williams said 
that if the new system does not 
work the traditional 23-man 
grand jury procedure will still 
be available. 

“T am convinced,” the govern- 
or said, “the one-man grand jury 
had inherent defects which mili- 
tate against justice. 

“Chief among these is the con- 
centration of executive and ju- 
dicial power in the hands of one 
individual who both directs the 
investigation and issues the in- 
dictment. No man can be a good 
judge and at the same time a 
good prosecutor. 

“As a judge, he should be im- 
partial, objective and disinter- 
ested. As a prosecutor, he shouid 
be aggressive and zealous in fer- 
retting out evidence against the 
accused and in seeking indict- 
ments. 

“These functions are in con- 
flict when combined in the same 
officer.” 

Asserting that the common 
law theory of separating the ex- 
ecutive and judicial functions is 
the nearest perfect of any sys- 
tem devised 
justice, the governor continued: 

“To combine these functions is 
a step backward 
court of star chamber before 
which our forefathers suffered 
and against which they rebelled. 
Such a combination leads direct- 
ly to the exercise of arbitrary 
power.” 

The Michigan governor quoted’ 
Prof. Edson R. Sunderland of the | 
University of Michigan law} 
school, and secretary of 
State Judicial Council, as calling | 


the one-man grand jury an| 


“anomaly.” | 

In reply to the argument that 
the one-man grand jury was ef-! 
ficient, Gov. Williams said: “Let | 
us remember that the law en-! 
forcement agencies of a free 
people cannot be weighed in that 
scale alone. Efficiency is neither | 
the soul nor the primary consid- | 
eration. 

“Totalitarian secret police and 
peoples’ courts such as tried 
Cardinal Mindzenty of Hungary 
are efficient, but in a democratic 
society we must not permit a 
zeal for efficiency to invade the 
constitutional liberties of the 
citizens.” 

The governor further contend- 
ed that other grand jury systems 
are just as efficient as the one-| 
man system. He cited the fed-' 
eral government’s use of a 
23-man grand jury system and 
the work done by Gov. Thomas 
E. Dewey of New York in clean- 
ing up New York City graft with 
the 23-man grand jury. 

Charging that abuses “of the 
most serious nature” had crept 
into the one-man grand jury 
system in Michigan, Williams 
said these included: The need- |! 
less creation of grand juries, the, 
use of supoenas as arrest war-| 
rants, the use of subpoenas as | 
search warrants, unreasonable 
detention and treatment of wit-! 
nesses, summary punishment for 
contempt, the issuance of public; 
Statements derogatory to the! 
reputation of innocent persons, | 
and failure to advise witnesses| 
of their constitutional rights. | 

Gov. Williams contended it’ 
would do no good to retain the’ 
one-man system and correct the’ 
abuses. He argued that the abus- 


for administering | 


toward the) 


the | 


| pansion 
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Urges Changes in Capi, 
Gains, Dividends Taye, 
N. ¥. Stock Exchange Hex 


Declares Revision Would § 
Recession, Make Jobs 


New York (ACCN) — Chap 
|in taxation of corporate q 
ends, and capital gains ¢ 

| would turn the tide of rece 
'and help make jobs, it wa 

| serted by Emil Schram, p 
| dent of the New York Stock 7 
change, in an address hers 
the conference on genera] ; 

; agement problems held by ; 
| American Management Ass’; 
| Schram also urged that p 

| for future plant and equipm: 
| outlays be set at a rate aby 
| 1948 levels. 

| His recommended tax revig; 
| program included the follow: 
proposals: 

| —l. Allowing individuals 
|credit for dividends when ¢or 
puting their federal income :; 
liability. The credit should & 
gin with 10 per cent and be x 
' creased later as the general by; 
| getary situation permits. 

—2. Change the tax treatme 
of capital gains and losses by 
ducing the maximum effect; 
rate on capital gains from } 
per cent to 10 per cent, and * 
long term holding period fr 
six months to three 
Allow individuals to charge 
maximum of $5,000 capital loss 
against their ordinary incor 
each year. 

Schram urged industrialists : 





mont. 
montz 


ture capital campaign,” in whi 
Congress would be told ho 
much it costs to hire an add 
tional employee or to install ; 
additional machine. The 
story with reasons drawn fr 
current financial data, should: 


com 





ers, aS well as legislators. he ¢ 
clared. 

“What I propose,” he said, * 
an all-out attack on a tax str: 
ture that is obstruct 
sion and _ throttling 
and initiative. It is 
encourage industry, 
the basis for fear that is spre 
ing, to prevent hardening oft 
economic arteries.” 

In another address at the co 
clave, Edward T. Cheyfitz, 4 
sistant to the president, Moti 
Picture Ass’n of America, In 
declared that conflict bet 
labor and mangement 
cise managerial functio: 
entered the ‘decade of t! 
down.” 

He stressed that the mana 
erial function must rema 
impaired to assure conti 
in the produ 
goods and services ess 
the high standard of 1i\ 
this country. 

Cyrus S. Ching, directo 
eral mediation and co: 
service, told the industria 
utives that labor unions u 


ine 


stile 





sAsah 


{ter facts and figures than indus 


trial management grot 
lective bargaining sess! 

He urged the industr 
stop thinking emotion 
collective bargaining 
and to try more salesn ! 
convincing unions of the mé 
of management’s views 

Other speakers luded 
Richard G. Gettell 
Jackson, Fortune magazine § 
ecutives, who presented 
from a forthcoming Fortune $+ 
vey. 

They said it shows 2 . 
of American business men 
pect business to be moderai 
down during the second ha’ 
this year, while almost half & 
pect unemployment to rangé * 
tween 4,000,000 and 5,000,000 ? 
the end of the year. Ne 
half plan moderate price ree! 
tions, the survey disclosed. 


in 
aii 


c 
co 


major 


es “are the natural result of © 
centrating judicial and &%® 
tive power in a single man -: 
of a prosecutor’s zeal unresw4 
ed by a separate judicial po** 
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-apit Attorney General's Opinions |seryman is incidental to and in Chemical Tests for Drunken Driving 
GP it connection with the agricultural . Urged As Most Just 
axe ‘continued from Page 3) The Federal Social Security | business of the ap adm- 
- ———— Acts (42 U.S.C.A. Sec. 901, et seq.| Strative officers should not by 
? |devious or arbitrary construc- New York (ACCN) — Use of;cutors conference, held under 


~ incident to ordinary farming 
erations aS distinguished from 
snufacturing or commerical 
rations, the more funda- 
ental issue is the distinction 
ween the two classifications. 
ne so called Child Labor Law 
s 34:2-21.1 (e) dafines 
iiture” as follows: 

“agriculture” includes farm- 
ing in all its branches and 
-mong other things includes 
the cultivation and tillage of 
the soil, dairying, the pro- 
juction, cultivation, growing, 
and harvesting of any agri- 














'p cultural or horticultural com- 
abog wodities including commod- 
ies defined as agricultural 
sommodities in section fifteen 


Ow o) of the Agricultural Mar- 
ry Act, aS amended, the 
g, transplanting and 


trees and shrubs and 







fa 


slants, the raising of livestock, 
pees, fur-bearing animals or 
poultry, and any practice (in- 
cluding any forestry or lumb- 
ering operations) performed 
+ a farmer or on a farm as 


an incident to or in conjun- 
ction with such farming oper- 
ations, including preparation 
for market, delivery to storage 
or to market or to carriers for 
transportation to market. pro- 
vided that such _ practices 
shall be performed in conn- 
ection with the handling of 
agricultural or horticultural 








ion of which have been pro- 
duced upon the premises of an 
owning or leasing employer. 

tmust be noted that the statu- 
ry definition by the use of the 










stall Words .. and any practices 
1€ SaUincluding any forestry or lumb- 
n N0MMens operations) performed by 
10ul0 MA farmer or on a farm as an 
ckAeMeeident to or in conjunction 
ne Cin such farming operations, 
I * preparation for mar- 
ag _. delivery to storage or to 
= -_ arket or to carriers for trans- 


prtation to market ” does 
t exclude or limit anything be- 
nd preparation for market but 
ther extends the general 
vad provision ennunciated by 
‘ words “and any practices 

performed by a farmer or 
fk afarm as an incident to or 
conjunction with farming 
















rs from the definition 
1s the purpose of the 
e to include within its 
n of agriculture, em- 
engaged in rendering 
vices incidental to or 
ad with agricultural 








There is as yet in New Jersey, a 
ar of judicial decisions 
vith the question herein 
onsidered, but recourse 
ced cases of other juris- 
uncovers an abundance 
al decisions in analog- 





, when as here, the great weight 


in Section 1107 (c) defines “em- | ¢. ps Pig tng 
as meaning “any | pee attempt to override its in- 


rj y ver nature, | See 
Kis ag — Pri st Whether the activities of an} 
foe hele employer except (1) | employee in any particular cases | 
pee ete labor”. The latter is | 2T¢ to be considered agricultural | 
defined pons : |}Or commercial or industrial, 
h 

Agricultural labor. The term | must depend on the facts of the | 
particular case and no definite | 


“agricultural labor” includes aati 
: rule of general application can | 
all Vv - 
services performed be evolved. | 


(a) By an employee, on a : : 
farm, in connection with the | ii oe tea 
cultivation of the soil, the| Potent euanel 
harvesting of crops, or the| aa at | 
raising, feeding or manage- 
ment of live stock, bees and 
poultry; or 

(b) By an employee in conn- 
ection with the processing of | Daniel Bergsma, M.D., M.P.H. 
articles from materials which | State Commissioner of Health: 
were produced on afarm; also; This is in response to your! 
the packing, packaging, tran-|communication dated May 24, 


ployment” 








By 
Grace J. Ford 
Ass’t. Deputy Attorney General 
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sportation, or marketing of | 1949, concerning a milk product 
those materials or articles.| labeled “Frozen Milk Drink”. 

Such services do not consti- | It appears, from your com-}| 
tute “agricultural labor.” | munication that sugar and flav-| 


however, unless they are per- 
formed by an employee of the 
owner or tenant of the farm 


oring are mixed with a high test) 
milk, the mixture agitated, then 
| partially frozen in an ice cream | 


on which the materials in| freezer and subsequently placed | 
their raw or natural state/in a “hardening” room to com-| 
were produced, and unless | plete the freezing process. The) 


such processing, packing, 
packaging, transportation, or 
marketing is carried on as an 
incident to ordinary farming 
operations as_ distinguished 
from manufacturing or com- 
mercial operations. 
In the case of Davis & Co. vs| 
Mayor and Council of Macon, 64 
Ga. 128, the Court clearly dis- 
tinguished between agricultural 
and commercial by employing 
the following language 
“The business of a farmer is 
production, not trade, and the 
sale directly by himself of 
of what he rears or produces 
is merely occasional or 
incidental 
The producer whose trade is 
incidental to production, and 


finished product is transported 
in refrigerated trucks to the| 
; company’s retail outlets, placed 
|in a storage box and scooped | 
ifrom the container as needed. | 
The product is labeled “Frozen | 
Milk Drink—For Milk Shakes} 
Only” and is supposedly used 
only in making milk shakes. 
Analysis discloses that it con-| 
tains less than ten per cent but- 
terfat and more than five per 
cent total milk solids. On ex- 
amination, the product has the 
texture and characteristics of ice 
icream. Three questions arise 
and their answers follow: 
Question 1: Is the product an 
imitation ice cream where it is| 
not sold in the frozen state as} 
ice cream (R.S. 24:10-63) ? 





the middleman whose trade is| Answer: No. | 
intermediary between the| Question 2: Does RS. 24:10-| 
producer and the consumer | §5 apply? | 
belong not to the same! answer: No. 

class... | Question 3: Can R.S. 24:10-66) 


The Legislature having by its 
enactments declared _ policies 
and fixed primary standards, 
may validly confer on adminis- 
trative officers power to “fill up 
the details” by prescribing rules 
and regulations to promote the | 94:10-58 to 73 were taken from| 
spirit and purpose of the legis- | Chapter 271, P. L. 1907, (An Act | 
lation and its complete opera-|t 9 secure the purity of foods, 


‘United States vs Shreve- | beverages, confectionery, condi- | 
port Grain and Electric Com- | ments, drugs and medicines, and| 
pany, 287 U.S.77). However, 
when as here, the Legislature 


to prevent deception in the dis-| 
nas made use of unmistakable 


tribution and sales thereof.).| 
. 7 Chapter 271, P. L. 
language in setting forth that 
the Child Labor Act shall not 


1933 was 

amended by Chapter 437, P. L.| 
apply to agriculture under cert- 
ain specified conditions and 


be applied independently of the! 
above sections? | 
Answer: No. 
For the sake of clarification, | 
an explanation of the answers 
|is needed. The provisions of R.S. | 


tion 


1933. These statutes regulate the} 
manufacture, production, distri- 
bution and sale of ice cream and 
similar frozen food products. 
R. S. 24:10-58 (in the first par- 
agraph) defines ice cream as} 
any frozen, sweetened, milk pro-| 
duct, which is agitated during} 


of logic and reason compels one 
to the conclusion that the sale 
of horticultural products by an 
employee of the grower or nur- 
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the process of freezing and in-| 
cludes every frozen milk product} 
which contains more than five| 
per cent by weight of total milk} 
solids and which, in any manner, | 
simulates the texture and char-| 
acteristics of ice cream. The 
product in question comes within 
the terms of this definition. 
However the second paragraph| 
of this section then sets up the} 
standards of ice cream and re- 
quires the finished product to 
contain not less than ten per} 
cent butterfat by weight, with| 
some exceptions, not applicable 
here. The product in question 
does not conform to the stand- 
ards required as it is deficient in 
|the amount of butterfat. The 
|product also is not a sherbet 
|within the definition contained 
in R. S. 24:10-60 as it contains 
more than five per cent by 
| weight of total milk solids. 
R. S. 24:10-63 defines imitation | 
| ice cream and ice cream substi- 
tute as any frozen, sweetened 
product containing milk solids, 
manufactured in a manner sim- 
ilar to the process of manufac- 

















ELIZABETH, N. J. 


TUTTE 






| pressed their views before the 


| turing ice cream, and which con- 
{tains less than the percentage 


‘this definition is applicable, the | Person, however, might indicate 


{tation ice cream or ice cream) 








sponsorship of the New York 
University School of Law. 

Kreml said that only eight 
states had adopted the chemical 
testing method, and that most 
other states deemed intoxication 
to be “a matter of common ob- 
servation.” 

Asserting that a person need 
not be staggering or “obviously 
drunk” before he becomes an 
unsafe driver, Krem] said medi- 
cal authorities now agree that 
a concentration of fifteen one- 
hundredths of 1 per cent of al- 
cohol in the blood: renders a per- 
son incapable of safe driving. 
Casual observation of such a 





chemical-tests to prevent mis- 
carriage of justice in determin- 
ing “drunken driving” was urged 
in addresses here by Franklin M. 
Kreml, directof of Northwestern 
University’s Traffic institute, and 
Dr. Clarence Muehlberger, head 
of the Michigan state crime lab- 
oratory. 

The two safety experts ex- 















Traffic Court Judges and Prose- 


































of butterfat required for ice 
cream and more than five per 
cent of total milk solids. When 





product in question comes within | € Was not “under the influence 
of alcohol. 


i ] d as imi-} 
it and would be classe | . Kreml further declared, on the 
substitute, or both. — hand, that use of the 
R.S. 24:10-65 prohibits the sale] “COmmon observation method” 
of ice cream which is adulterat-|@S convicted innocent persons 
ed. Ice cream is adulterated (R.| of drunken driving.” An acci- 
S. 24:10-66) if it is an imitation | 4ent might cause a person to act 
ice cream or ice cream substi- strangely, he pointed out, and 
tute, or if it falls below the| With the smell of alcohol on his 
standards fixed under this pro-|>reath he would be presumed 
vision. The product in question, | ™toxicated. | 
if sold as ice cream, would be| 1” discussing the medical as- 


considered adulterated under|Pects of chemical tests, Dr. 


this section, and its sale, there-|Meuhlberger emphasized their 


| cream, or substituted in its place | 
| therein, this would constitute a/ 
| Violation, but if not so sold or| 
| substituted, I do not think that | 


fore, prohibited. However, the 
product in question is not sold 
as ice cream and should not be 
considered adulterated if not 
sold as the article of which it is 
purported to be an adulteration. 

The latter part of R. S. 24:10- 
65 prohibits the sale of any imi- 
tation ice cream or ice cream 
substitute as defined in R. S. 
24:10-63. This product comes 
within the terms of that defini- 
tion and if R.S. 24:10-65 is strici- 
ly and literally applied, it would 
prohibit the sale of this product | 
entirely. Such an absolute pro-| 
hibition of sale which has no re- | 
lation to health aspects, where | 
the product is wholesome and in 
no way deleterious to health, in 
my opinion is too strict, too liter- 
al, and not a reasonable con- 
struction. It is my opinion that 
the prohibition of sale of imita- 
tion ice cream or ice cream sub- 
stitute applies when it is sold as} 
the article of which it is an im-| 
itation or a substitute, but it is| 
not prohibited if not sold as the} 
article of which it is an imita-| 
tion, a substitute, or an adulter-'! 
ation. | 

I am forced to conclude that | 
sale of “Frozen Milk Drink” does | 
not violate the act unless sold as, | 
or for, ice cream or substituted | 
for it. The method of sale would | 
be the determinative factor. If! 








/it is sold in milk shakes as ice| 


the sale of this product is abso- 
lutely prohibited. i 
Your very truly, 
Theodore D. Parsons 
Attorney General | 
By: 
Joseph A. Murphy, Assistant | 
Deputy Attorney General 


value in discovering the drivers 
of the “middle group.” 

“Those who are ‘dead drunk’ 
obviously can’t drive,” he said. 
“Those who have had a small 
amount will have the odor of 
liquor on their breath.” 

Through the use of chemical 
tests, he explained, the amount 
of alcohol in the blood can be 
determined and the innocent 
driver can be protected and the 
other can be confronted with 
proof of guilt. 

Condemning the “common ob- 
servation” method, Dr. Meuhl- 
berger said that it asks “police 
officers to make diagnosis which 
no doctor or diagnostician could 
make.” 
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SUPERIOR COURT OF NEW JERSPY CERTIFICATE OF DISSOLUTION Docket No. Requires Licensing and Regu- could be revoked for 
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INEZ W BAKER, PLAINTIFF, V8. CLAY-| "Gf ecting - ane od > NOTICE lates Delinquency, Liens of reasons, including 
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DIGESTS OF RECENT OPINIONS 


pNICIPAL LAW — ADMINIS- rare is requisite that the power to 
TRATIVE LAW — Prospective fill the vacancy w hen it arises be 
,ppointments to be valid must definite. Under the commission 
pe made by an officer who, or form government the ap- 
py a body which, as then con- power of each commis- 


of 


Ointive h 






































_."f situted, is empowered to fill sioner is subject to being as- 
Ag the vacancy when it arises, and s'gned or withdrawn at any time 
okey this power must be definite, by the Board wed Commissioners 
B® not contingent or defeasible. The powers of each Commissioner 
: , city commissioner under a are not vested but defeasible and 
“ C commission form of govern- are of such a nature as to be 
' “ent has no power to make uncertain and indefinite as far 
prospective appointments as the rule of prospective ap- 
ince his powers may at any intment concerned 
time be changed by the Board As to the second contention. 
Sof Commissioners. the statute authorizing the es- 
~~ (NICIPAL LAW — COURTS— jtapjishing of municipal courts, 
4 GH the municipal courts created .q the Constitution of 1947 
ynder Chap. 264 of the Laws oj,; ndicate that such court 
rge ‘@@ of 1948 are entirely new courts ; . be an entirely new court 
ex ind are not continuations of oq that the former police or 
the prior police or recorder’s 4:her municipal courts are abol- 
eich ourts. hed Its power risdiction 
iti Digested Irom an opinion 9} {1 supervision are in many re- 
rg oa J.A.D.. rendered Junge ee different from the forn 
T: 49, Superior Court, Appel- o It follows. the 
hnhmat \ Friedba fore that when the Commis- 
‘ nden Isadore R iblished ourt 
ault. : For appellant Be ; he of 1948, the 
> Kr r and Oscar R. W ; , ive there int 
h the Commission as a who 
iere involv title t ned by resolutio 
yf municipal ma De 8 1948 to the Dept. of Pub- 
salC. A flalr J a’ 
Priol 1948 the police court ; a Sa i : 
! d to the Departme the direct that d 
ifet On Dec 
4 4 ant to Chap. 264 \ : 
I of 1945 as mena 
S 394, an ordinance NEGLIGENCE — To recover for 
tablishing a muni injuries allegedly resulting 
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Employment Security 





Division Rules Partial 


Ability to Work No Bar to Disability Benefits 


The Division of Employment 
security has ruled that the re- 
fusal of a partially disabled em- 
ployee to accept lighter work 
than his regular loyment 
no bar to » his recovering disabil- 
ity benefits under employees 


IS 


em 


sickness and disability act, even 
though he may have been able 
to perform such lighter work. 
The claimant became ill on 
March llth and operated 
upon on March 29th. He was 


acne reee fron hospital on 
April 2 and allege was Offered 
light work by the employer on 
April 29th. He v examined by 
the employer’ carrier 














on April 30th ¢ examining 
physician report the claimant 
would be abl ne nis uSs- 
ial work in 14 days and 
( uld do light mice. 

In making tl George 
J. Miller, heari icer in the 
Disability Service I ion, cited 

e provisi ) Art. 1 of 
he Law VLC npen- 

ble d bilit resulting 
in total inabi yrm_ the 
¢ dat re did 
no st r and 
he stil any 

t tnat 
1e } N ac- 
cepted stana as 290 

OI that the ion irom 

ndara resu 1 unsale 

aa ( 

Affirmed 


COMPENSATION 

authority to order 
a petition held in abeyance so 
as to avoid the statutory time 
limitation on the filing of peti- 
tions. 


WORKMEN'S 
—There is no 
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duties of a employment”, and 


stated: ~ 

“The tin did not in- 
tend that a claimant who has 
suffered from a disability should 
be compelled té return to the 
duties of his employment as soon 
as he was able to perform a 
lighter type of work than his 
regular or ordinary employment. 
In most illnesses there is a per- 
iod of convalescence before com- 
plete recovery. 

. The Legislature intended, un- 


der the most reasonable con- 
struction applicable, that a 
claimant should return to his 
work as soon as his disability has 


or is 
able to 
his em- 


completely 
fully cured, 
perform ‘the 
ployment’ ”’ 
The hearing officer according- 
ordered the employer to pay 
lity benefits for two addi- 
eeks. The ruling is des- 
Docket No. 3. 


Plan Fall Campaign for 
Uniform State Trade- 
Mark Laws 


disappeared 
and he is 
duties of 


ly 
disabi 
tional w 
ignated 


New York (AC Ch A cam- 
paign for uniform ohne trade- 
mark laws will be launched in 
August with a conference of 
committees representing the Na- 
tional Ass’n of Secretaries cf 
State and the United States 


Trade-Mark Ass'n. 


Hope has been expressed that 





this conference will lead ito 
agreement on a model non-com- 
pulsory law meeting States’ re- 
quirements for general business 
registries, while protecting 
trade-mark owners against in- 
tringements or loss of the 

to do busine in states compel- 
ling separate revenue-producing 


registration. 


The movement for uniform 
statutes was said to have been 


prompted by recent activities of 


the U.S.T.M.A. in successfully 
combatting a series of such com- 
pulsory measures in more than 


six states. 

Numerous state secretaries are 
said to have expressed willing- 
ness to cooperate in developing 
an equitable law. After agree- 
ment on a model act, tne next 
move would be its presentation 
in a resolution sponsored by each 
State secretary 

Main provisions to be worked 
out in the model act have been 


announced as including: Specific 


recognition of non-abridgement 
of rights and privileges of a 
trade-mark owner under com- 
mon or federal law; machinery 
for clearing records or registra- 
tions of marks actually aban- 
doned, and for preventing ac- 
cumulation of further ‘dead 
wood” by limiting registration to 


years; and accept- 
al when desired by 


a set term — 
ance of renev 





the registrant on payment of a 
proper fee 

Belief is expressed that these 
provisions would give the states 
necessary power over marks used 
solely in intrastate trade, while 


obstacles to 


commerce. 


legalistic 
te 


preventing 
those in intersta 
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Dividend Authorized On 
Veterans Life Insurance 
Policies 



































































Payment of a_ $2,800,000,000 
special National Service Life In- 
surance dividend on approxi- 
mately 20,000,000 policies today 
was authorized by Car] R. Gray, 
Jr., Adminstrator of Veterans 

About 16,000,000 veterans who 
took out insurance’ during 
World War II will be eligible to 
receive the dividend. Amounts 
individual veterans will receive 
are not yet known, as individual 
calculations have not been com- 
pleted. 

At a press conference 
Mr. Gray said that he “hoped 
distribution of the checks couid 
be started sometime in January, 
1950, and be substantially com- 
pleted during the first half of 
1950.” 

Generally, 


Monday, 


every veteran who 


took out NSLI and kept it in 
force for three months or more 
will be eligible for the dividend, 
Mr. Gray indicated. In cases 


where 
the 
the 


policyholders have 
beneficiary of the 
insurance we 


died, 
policy, if 
foree, or 


in 


AS 


to those shown to be entitled 
in case the insurance was lapsed 
vill receive the payment. 
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Says Gov't Fails to Set Example on Boom, Bust ‘ | 
| 


New Brunswick (ACCN) — If properly priced and attractive’ 
the government “conducted its merchandise, as well as the 
‘own affairs in an anti-cyclical| necessary purchasing power. 
fashion, it would have plenty | “Industrial production,” he not- 
to do without spilling over into| ed, “is still at a high level, 
the private economy to tell the| and even if the predicted 5,000,- 
private sector what to do t0|}000 unemployed comes true, it 
prevent a boom bust,” it was | will still be less than it was in 
declared by Dr. Emerson P.! 1941.” 

Schmidt, director of economic) other speakers 
research of the U. S. Chamber | waiter Williams, chairman of 
of Commerce. ithe Committee for Economic 

Speaking at the first annual} Development, who warned that 
conference here of the Sales! high employment has become a 
Executives Club of Northern! national obsession. 

New Jersey and the School of | “Because our generation has 
Business Adminstration of Rut-| lived through one of the worst 
gers university, Dr. Schmidt depressions in history,” Williams 
said: |declared, “we are obsessed by 

“Government is composed of | the difficulty of maintaining 
men no wiser and no more high employment. The real 
public-spirited than others. The} danger may not be that we fail 
greatest single contribution the! to maintain reasonably high 
government can make to the) employment but that we take 
boom-bust problem is to stop! action which threatens the pro- 
booming excessive booms and gressiveness and freedom of the 
deepening and prolonging the system.” 
deflation through its own 
operations. 

Listing these operations as 
taxation, expenditures, money 
and credit policies, lending and 
guaranteeing, subsidizing, etc., 
he added: 

“To do as poor a job as it has 
and then to try to advise and 
guide the private economy 
smacks of hypocrisy.” 

Leon Henderson, former OPA 
administrator and now chief 
economist for the Research 
Institute of America, predicted, 
that the current readjustment 
will continue from nine to 12 
months and, unless guided along 
proper channels, “could add to 
the possibility of financial panic 
in this country.” 

Henderson said the nation 
headed for “a drastic period 
that need not be ruinous.” 
Citing the recent price drop for 
a number of commodities, he 
predicted the next reduction 
will be a sharp one—about :0 
per cent—and that the total 
may go as high as 30 per cent 
within the next 12 months. 

He pointed out, however, that 
despite the gloomy outlook, 
there remains a demand for 


included W. 


echelon men in government was 
stressed by James Blaine Walker 
of Goldman, Sachs & Co., invest- 
ment bankers, and author of 
“The Epic of American In- 
dustry.” He suggested estab- 
lishment of a Forrestal found- 
ation, which would be dedicated 
to the purpose of activating 
among business men a higher 
sense of public service and of 
enlisting in the name of the 
late James Forrestal more re- 
cruits for governmental duty. 't 
should be possible, Walker said, 
for management to work things 
out so that these men be given 
leaves of absence from their 
regular jobs. 
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A need for younger, second-. 


Superior Court Summer Schedule 


ORDERED that the following assignments are made pursuant 
to Rule Al7 for the periods indicated during the vacation period: 


July 1 to July 9 
Appellate Division: 
Law Division: 


Judges Colie, Stein and Freund 
Judge Colie sitting at Newark 
Judge Freund sitting at Trenton 
Judge Stein sitting at Newark 
Judge Freund sitting at Trenton 


Chancery Division: 


July 10 to July 16 
Appellate Division: Judges Eastwood, Joseph L. Smith and 
Grimshaw 

Judge Smith sitting at Newark 

Judge Eastwood sitting at Camden 

Judge Grimshaw sitting at Newark 

Judge Eastwood sitting at Camden 


Law Division: 


Chancery Division: 





July 17 to July 23 
Appellate Division: 
Law Division 


Judges McGeehan, Proctor and Haneman 
Judge McGeehan sitting at Newark 
Judge Haneman sitting at Trenton | 
Judge Proctor sitting at Newark 

Judge Haneman sitting at Trenton 


| 
| 
July 24 to July 30 | 
Appellate Division: Judges Jayne, Davidson and 
Wm. J. Brennan, Jr. 
Judge Davidson sitting at Newark 
Judge Jayne sitting at Trenton 
Judge Jayne sitting at Trenton 
Judge Brennan sitting at Newark 


Chancery Division: 


Law Division: 
Chancery Division: 


July 31 to August 6 
Appellate Division: Judges Cleary, Lloyd and an additional 
judge to be assigned 

Judge Cleary sitting at Newark 

Judge Lloyd sitting at Camden 

Judge to be assigned sitting at Newark 

Judge Lloyd sitting at Camden 


Law Division: 
Chancery Division: 


August 7 to August 13 


Appellate Division: Judges Leyden, Daniel J. Brennan and, 
Waesche 

Judge Brennan sitting at Newark 

Judge Waesche sitting at Camden 

gudge Leyden sitting at Newark 


Judge Waesche sitting at Camden 


Law Division: 
Chancery Division: 


August 14 to August 20 
Appellate Division: 
Law Division: 


Judges Jacobs, Smalley and Schettino 
Judge Smalley sitting at Newark 
Judge Schettino sitting at Trenton 
Judge Jacobs sitting at Newark 

Judge Schettino sitting at Trenton 


Chancery Division: 


August 21 to August 27 
Appellate Division: 
Law Division: 


Judges Bigelow, McLean and Rogers 

Judge McLean sitting at Newark 

Judge Rogers sitting at Trenton 

Judge Bigelow sitting at Newark 

Judge Rogers sitting at Trenton 

August 28 to September 5 
Appellate Division: 
Law Division: 


Chancery Division: 


Judges Donges, Wm. A. Smith and Brown 
Judge Smith sitting at Newark 

Judge Donges sitting at Camden 

Judge Brown sitting at Newark 

Judge Donges sitting at Camden 


Chancery Division: 


FURTHER ORDERED that matrimonial matters will be heard 
by the regularly assigned judges and advisory masters in their | 
respective vicinages as follows: 

Judge August 15 to August 19; 
August 29 to September 2 
August 22 to September 2 
July 1 to July 15; 

July 25 to August 19 

July 18 to July 29; 

August 15 to September 2 
July 11 to July 29 

July 1 to July 15; 

August 1 to August 19 
August 15 to September 2 


McLean: 


Judge Schettino: 
Advisory Master Burton: 


Advisory Master Hegarty: 


Advisory Master Hillenbach: 
Advisory Master Pindar: 


Advisory Master Tomasulo: 
Dated: June 6, 1949 
Arthur T. Vanderbilt, C. J. 
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